THE ATTORNEY GENERAL
O TEXAS

AUST!N 1i. TEXAS

Hon. W. S. Bussey, Chief
Weights and Measures Division
Department of Agriculture
Austin, Texas

Dear Sir: Opinion No. 0-1188
Ret Should the Department of Agriculture
issue & Certificate of Authority to Mr.
Mell under the 'faets" se‘t fortht

We are in receipt of your letter of July 25, 1939, in which you request
this dopar’&nent to advise you as to whether or not the Department of Agricul-
ture should issue a Certificate of Authority as a public wai-~her to a Mr. M.
B, Mell of San Antonlo, whose of ficial bond has been approved >y the Commise
sioners’ Court and filed in the bond records of Bexar Counmty, The applicant
has remitted the reauired fee of $5.00.

: You oall our attention to Senate Bill Fo. 39, passed by the Forty-
" sixth Texas Legislature, which smends the present Public Weighers! ls.w
and affsots Bexar County.

You are advised that this department has ruled Semate.Bill No. 39 un-
constitutional in an opinion No. 0-868 1y the Hon. Ross Cerlton, Assistant
Attorney General, dated Jume 5, 1939, It was held that it is a purely
local law attempting to regulete the affairs of Bexar County, and as su
is in violation of A.rticle 3, Section 66 of the Constitution of the Sta
of Texas,

As a result Senate Bill No. 39 would have no effect upon the issua
of a Certificate of Authority as a public weigher to Mr. M. B, Mell,

Numerous opinions have been written by this department on question
releting to public weighrs, first, who are appointed under Articles 568.
and 5692, Revised Civil Statutes, 1925; and who quelify under Article &'
Revised Civil Statutes, 1925, We wish to refer you especially to the
opinion dated September 22, 1927 to Hon, George Bs Térrell, Comeissione:
of Agriculture, by the Hon. Joe 8, Brown, Assistant At'bomey General,

After quoting the Supreme Court of Texas in the case of Paschal ve
Inmen, 157 S.W, 1158, the opinion reads:
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"2. The total receipts deposited to the
Boiler Inspeotion Fund during the periocd from
June 3, 1937 through June 3, 1938 was $38,869.84.
These deposits actually bagan in September 1937.

*3. The total of warrants issued against
the Boiler Inspeotion Fund during the rirst year
(6-3-37 through 6-3-38) was $26,734.98, leaving

a balance at that date of #18,184.86. It is im-
ponsiblo to deterzine the amount of outstanding
obligations which were subasequently paid from
this balance.

"4, On August 8, 1938 the Treasurer was au-
thorized to transfer the sum of $10,000.00 froa
the Boiler Inspection Fund to the GCeneral ananuo
Pund., No other transfers have been made,

*6. The balance on hand at June S, 1938 was
$24.38 in the General Revenue appropriation and
$12,134.86 in tho Boller Inspeetion Fund."™

Seetion 18 of House B111 No. SSE, Aocts of the 45th
Legislature, provides for an appropriution out of the General
Revenue Fund of the Stats of Texas in the sum of Twenty Thou-
sand Dollars (§20,000.00) or so much thereof as may bs neoc-
essary for the purpose of carrying out the provisions of the
Aot, and also provides that whatever amount was expended out
of thes-sppropriation xaciid be replaced by the Commissioner
fronm fees colleoted under the terms of the Aot during the
tirst year of its operation. Section 18 then sontinues with
the following provision:

1. Any moneys remaining in the fund at the
closs of the fiscal year ending August 31, 1937,
are reappropriated to the use of the coaninaionor
for the purpose of oarrying out the provisions
of the Act,

2. Any unexpended balance of funde remain-
ing in the Boiler Inspecotion Fund at the close
of the fiscal year ending August 31, 1938, not
exceeding $10,000,00 is sppropriated for the use
of the Commissioner in carrying out the purposes
of the Aeot,

$. For each succeeding fiscal year any un-
expended balance remalning in the fund not ex-
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ceeding #10,000,00 is to be carried forward for
the purpose of snforcement of the Act.

4. Any smount remaining in the fund in ex-
cess of $10,000,00 at the ¢lose of any fiscal
year arfter 1938 shall revert to the General Fev-
enus Fund of the State of Texas.

~Aoccording to the information you have furnished
us, the whole of the $19,975.68 disbursed from the $20,000
Genaral KHevenue Appropriation should have been replaced.
Yomwill note, however, that while the Legislature provid-
od ror the replacement of such expenditures, it also pro-
vided that only fees collected during the first year's
operation of the Act should be avalladble for such use. For
this reason the balance in ths Boiler Inspection Pund as
of August 31, 1938, the end of the first fisocal year, is
animportant except that it emdraces and includes the bdal-
ance on hand as of June 3, 1938, the end of the rirst year's
operation of the Act,

The balance on hand in the Soiler Inspection Fund
on Juns 3, 1838, was $12,134.86, and the whole of this amount
should have been transferred t0 the General Revenue Fund, On
August 8, 1938, $10,000.,00 of this balance was so tranaferred,
leaving $2,134.86 in the Boiler Inspeotion Fund which should
have besn applied to the Gensral Revenue Appropriation.

> In both your letter of September 8 and that of
Septexi:-or 30 you point out that the balance in the Boiler
Inspeciion Fund at the close of the fiscal year ending
August 31, 1938, was §4,988,2]1 and it appears there has
never been a leaser amount in this Fund than the balance
appearing on August 31, 1938,

It is the opinion of this Department that the sum
of $2,134.86, less the total amount of all warrants which
have besen pald and were issued for claims arising prior to
June 3, 1938, should be transferred from the Boiler Inspec-
tion Fund to the Gensral Revenus Fund in accordance with the
regquirements of Section 18 of House Bill 352, Acts of the
45th Leglslature,

Yours very truly

AP VETOCT 17, 1939

y )Mvu/

ATFORNEY GENZRAL OF TiXAS




